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STATE OF SOUTH CAROLINA } INTHE COURT OF COMMON PLEAS
) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY ) CASE NO. 02-CP-26-3359
Debra Edwards, )
individually and as class representative )
for all those similarly situated, )
)
Plaintiffs, ) B
) ' SR
Vs, ) AMENDED COMPLAINT: - 5
Triton PCS Operating Company, ) " g
L.L.C., d/b/a SunCom, 2 member of } 'E{.’; 3
the AT&T wireless network, ) : ' .
L) Class Action
Defendant. ) Jury Trial Demanded
: )

The Plaintiff, individually and on behalf of all those South Carolina persons similarly
situated, by and through her attorney wouid respectfully allege and show unto this Court as
follows:

1. The Plaintiff is a citizen and resident of the Statc of South Carolina, County of
Horry.

2. Upon information and belief, Triton PCS Operating Company, L.L.C., d/b/a
SunCom is a member or division of the AT&T Corp. Wireless Network and conducts
substantial business in Horry County.

3. This court has jurisdiction over the parties herein, and venue is proper.

4. The Plaintiff and the Plaintiff Class entered into Customer Service Agreements
with SunCom for cellular phone service. Pursuant to the provisions of the Agreement,
SunCom was to provide service to the Plaintiff for the initial term of twelve (12) months.
More than twelve (12) months after the initial date of the Agreement, the Plaintiff terminated -

her service. Thereafter SunCom charged the Plaintiff a $200.00 early termination fee or early

cancellation fee, in breach of the Agreement.




5. The agreements do not allow for an early termination fee after the initial term.

~6——$h&~Edwardsfontractc0ntams-the following semtence: My service plan has
a 12 month service contract and if _terminated prior to the end of that term I will be charged a
cancellation fee of $200 to my account." (Emphasis Added). A copy of the contract is
attached hereto. :

7. The Edwards contract also contains the following sentences: "If you select a
service plan, feature or promotion with a fixed term, you may terminate this Agreement
within 3 business days after your activation date. If you ferminate more than 3 business days
after your activation date, but before the i:_nd of your fixed term or we terminate following
your default, you will be in material breach of this Agreement. You agree our damages will
be difficult or impossible to determine and agree to pay us a reasonable estimate of our
damages and in addition to all other amounts owing, a cancellation fee in an amount not to

exceed $200 for each number (The actual amount is reflected in the service plan or feature or

promotional materials)."

8. The contract also states that it “...will be governed by laws of the state in

which you reside."
9. The Defendant drafted the agreements.

10.  The Defendant had a superior bargaining advantage with the drafting of the

agreements; the standard agreements are contracts of adhesion.

1. Plaintiff and Plaintiff Class are informed and believe that such charge is a
breach of SunCom's agreements with the Plaintiff and Plaintiff Class.

12, SunCom's early termination fee provisions contained in its agreements entered

into with South Carolina persons from 1999 to present do not materially differ.

13. In the event the Court finds the agreements to be ambiguous, any ambiguity
should be construed against the draﬁer, SunCom. -

14, The Class is so numerous that joinder is impracticable as more than 5,000

South Carolina persons who are members of the Class defined in Paragraph 19 have been
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charged an early termination fee since January, 2000.

15.

There are questions of law or faci common to the Class, including, butnet —

limited to, whether the Defendant overcharged the Plaintiff and Plaintiff Class, overstated

their balances with early termination fees, charged unearned interest or late fees thereon, or

collected any of the same,

16.
17.

class,

18.
19.

The claims of the named Plaintiff are typical of the claims of the class.

The representative party will fairly and adequalely protect the interests of the

The amount in controversy for each class member exceeds $100.00.

"

The Class is defined as (i) all persons whose address on the SunCom

Customer Service Agreement specifies a South Carolina address, (2) who were charged early

termination fees upon terminating service after the initial term of their Customer Service

Agreement, (3) but excluding any entities of the U, S. Government, including, but not limited

to, the Armed Forces and the U.S. Post Office, and (4) excluding any person who was charged

more than $20,000 in cancellation fees since January 1, 1999,

20.

AS A FIRST CAUSE OF ACTION

(Breach of Contract)

Not inconsistent herewith, Plaintiff and the Plaintiff Class incorporate each and

every paragraph above as if repeated verbatim herein.

21.
Defendant.
22.

Plaintiff and the Plaintiff Class have all entered into agreements with the

The Defendant breached the agreements by charging the Plaintiff and Plaintiff

Class early termination fees and/or collecting the same when it knew, or should have known,

none were due.

23.

As for collecting the early termination fees, the same was done by SunCom:

(1) with fraudulent intent as it knew the same was not due or (2) was done under mistake. As

Page - 3




for the Plaintiff and Plaintiff Class members making payment of the early termination fees,

-———the same—was-done-either by mistake-or-involuntarity, urderduress or coeicion, pursuant lo
Defendant's wrongful demand for the same. '
24, The Plaintiff and Plaintiff Class have suffered damages as a consequent or
proximate tesult of the breach and are entitled 1o the same, interest plus costs.

AS A SECOND CAUSE OF ACTION

{(Money Had and Received/Quantum Meruit)

25.  Not inconsistent herewith and/or in the alternative, Plaintiff and the Plaintiff

Class incorporate each and every paragraphﬂabove as if repeated verbatim herein.

26. Defendant has obtained something of value to which Defendant is not
entitled; Plaintiff and Plaintiff Class have conferred a benefit, money, upon the Defendant.

27.  The Defendant has réa!ized_the benefit of the wrongfully collected amounts.

28.  The retention by Defendanﬁ of these benefits is inequitable, The Defendant
should not retain these benefits without paying the value of the same to Plaintiff and Plaintiff
Class.

29.  Restitution to the 'Plaintiff and to the Plaintiff Class of the improperly
collected termination fees is necessary for the prevention of unjust enrichment to the
Defendant.

30. Defendant has obtained the Plaintiff's property without a right to do so,
and, hence, restitution should be compelled.

31.  Defendant either knew the eaﬂy termination fee was not owed but intended to
collect it anyway, or should have kﬁown that the same was not owed.

32. The circumstancés are such that equitably the Defendant should respectively

restore o Plaintiff and each member of Plaintiff Class what it has received. Those
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circumstances include the Defendant's unclean hands of exacting payments which it knew, or

should have known, were not due and that Defendant should not benefit from such exaction to

the detriment of thousands of South Carolina consumers.

33, Defendant's conduct gives rise to a cause of action for restitution of money had

and received and/or quantum meruit.

34, Defendant is obligated to Plaintiff and to each class member respectively for

such restitution/quantum meruit.

WHEREFORE, as duly set forth iq_ the Claims above, Plaintiff and the Plaintiff Class

pray for the following relief:
a) An Order certifying the Class;

b) Restitution/quantum meruit and daméges, with interest thereon;

c) Costs; and

d) A jury trial.

tfully submitted, ]:
NatefFata 7

NATE FATA, P.A.
Attorney for Plaintiff

P. O. Box 16620

1500 US Hwy. 17 North
The Courtyard, Suite 215
Surfside Beach, SC 29587
Tel. (843) 238-2676

" Fax (843) 238-0240
Surfside Beach, SC

May 235, 2004
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APPENDIX B.
SunCom Service Contract
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GENERAL TERMS AND CONDITIONS FOR WIRELESS SERVICE = = ™

This s an agreement ("?nmme!!f"] ot wireless Inlcommunicalions services an refied services andior fealyres ("vaich Hetween you and SunCom B which i kernuad W provide Service in e aes ASntisten with your asyinned ielephone, data anddor
mwnqmmmsnnmnmm'nmnfmwm:mmmm ntH which we have avihon o be prog with Iha Number and any accessories. F YOU USE THE PHONE. YOU CONSENT T0 THE TERMS AND
CONDITIONS SEY FORTH 1N THIS AGREEMENT. i YOU B0 NOT AGAEE WITH THESE TERMS AND GONDITIONS, D0 NOF USE THE SEAVICE OR PHONE AND NOTIFY LS IMMEDVATELY Y0 CANGEL SERVICE

1. SEAVICE

1 ym;tmcmuﬂmrun. mmmnumugmmmmmmm.mwmmmmmhuﬁuﬁ;ﬂmmp-;;nmn&w&mrm;m1m'w9mmwmm
ul Agreement. The IeummsAu-eememurmMﬂmb_er beging on the date we activale Service to1 that uinber, IF YOU SELECT A SERVIGE PLAN, FEATUR Qb ; B [LIER

wivch e inconporated as pan

OR PR F MM Of A0

AR P1 AN), YIHI A HGHASE 6D : Rl o TIPS, preeimel conbinue mmmwmmmm;whwmmmm.nmw
Pran. IF YOU SELECT A SERVICE PLAN, FEAHE DR FROMOTION WITH A FIXED TEAM. YOU MAY TERMINATE THIS AGREEMENT WITHIN 3 BUSINESS DAYS AFTER YOUR ACTIVARION DATE. IF YOU TERMWMATE SAORE THAN 3 ISINESS DRYS AFTER
NOUR AGIIVATION OATE. BT BEFORE THE END OF YOUR FOGED TORM. OF T TEMAMMATE TOL\ DWING YOUR DEFAUAT YOU WILL BE IN MATERIAL BREACH OF THIS AGREEMENT, YOU AGREE R DIAMAMGES WH.L WE DIFFICHLT Of IMPOSSIBLE TO

DETERMINE AND AGREE 10 PAY US_ AS A REASONASLE FSTIMATE OF D1IR DAMAGES AND i ADDHTION 10 ALL OTHER AMDUNTS DWING. A GANCELLATION FEE #§ AN ADUNT NOT ) EXGEED S200 FIV EACH HEHBER {THE ACTUAL AMOUNT 5
_hEFlECTiD W THE SERVICE PLAN DR FEATURE OR PROMOTHINAL MATERIALS).

b Gervice Mmtes. Your Service Plan raes and other charges and condiions loe rach Nrnber or Phone are desciiberd in youL Seace Plan aiel Wiekcoome Kit =ach o which is in ieteeeme. 2 pard ol iy Agraement I von ot your shgrbidy 1or 2 parhcotr
Service Plan, e may change ytr Service Phan wpnn prior nolice Inyou I you misrepresent your efigtility dor aps Service Plan inchuimg Yo or any Authosized Users” prioioet piars of business o [Mimgey tasidente) SunCom inay Istninle yur servre
mw il charge ma Additlonal amiunt you would have bren chiarged under Ibe mest Kaverahie Service Pl for edves ¥OU ara eligihle. 1 v0u selact 2 Service Plan with inchuded airkime. smirad inchaded s homm o hilieg rytle Wi ned £aery

€ AraNebitpRmiemagiion, Serere v avaiabte 1y vour Phine whien itig vt Bis

ispeabing range of out Systeen and may be aoaslatie autre of Ml ea in ot narheipaling £armier eas Seevice i sbrer] 10/ mronkssion hnitdion of meruplon. and ime uphuns
fesumtng trorm any noapaymen! of charges. by pou.

8. Lise of Service/Phana/Number. You agree ot in use the Phone or Sardce foo any itz or ahusive pHRose of in any wav wivch damages our property or inlerfares with o diErmis o1 SESIERT 0f DIber et Yow wil comply vndh M Lrys while ucing fhe
Service anet you wil ol transmit any communcation svivch v violaie ¥y laws. Count nrrder, or regrlalinn, or would ikely be aftensive to the mciienl. You are tesp for at comtent itfed Bvrugh your Pone Resakr of S e is protiied vttiood
oriar writen Contrachial arangemants with us amt any required Tequialory approvats, Yon sre tesponsible o ensuring that your Phene is compatitée with our Service and mesis eleral stadards You ' o ownershp 1ights bo the Number and e ™
Imay change your Number by ghwng you notce Your Phone may comam pee-nsiate software, secessary 1o wse Service, By irsing Service, you agree to abide by the [ermvs amd conditions of any appficable suttae boemse

mmmeamm'.mmavmmwmmuummmnmmmm'ﬂ'kmumnﬁumﬁémnmw'ﬁEmﬁwmmunm.um'pmimums;nunmm
Trumet. you st wmmecdiately oty s Wummmwmlnnummw&wuhmw.mmhhm,lwmmuhmnmuubusinmw.mnmhm*%uhmkﬂimmhwmhmdﬂm
MwISINES We twescribg, Faikme 1o provide 1aasonatie croperation il reS i your Rabiity for W Itavcident usage

2 CHARGESPAYMENTOREMAT = -

9. Generetly. Yo are responsible for paying 1 Charges 10 Y Acegunt, inchiting b fel eriled ty airtime. Areess. subainpiion. laliees. data usage. roaminy ng distnee. and directory and opettor assistane tharges. e prics of Phomes and accessones.,
lhipmﬂwdwmundwm;msumhammmnscummmunusnnresMulmuseuiIheSe-w:uurihwchmuigoods.Vuumay-mmusemzmme\nmdmamw\aues.hrmmlmrwmwmsmm_ﬂdmnm
msrmmnsmwm'srmurmorunm.Férnnnu‘-.nmngmmnmSewu.lhemdmmwummWMmm'wthm‘mmmhemammms'cwWW'mormr
Srstern termiates your can ¥ an incoming ¢ has heen forwarded o another phone mmher, you wi be thaeged 19 e fel duration ol the cafl as measnted by our switch Aldime usage on each calt is hilied In it minete increments. with parlial minntes

|r|nnlmne:l!ulmm.rummW_mWJm,mﬂndh:hammmwmwmw;ns,ﬂmaptm‘em"m"ﬁo"willwumsombhmnmuseyw Phone as 2 pager, you wih be charged loe messages as described
on your Service Plan . - "
'

l.Illllll"nll'lvmlﬁl.Wewiﬁnrmemmmahmlmm.mhmmhmIinelnﬂm.?m.daldurmbdmmm!'lluflmnte.Billunocydelnddllesrmdwlrmmmﬂom.mm‘mmkmml“mW

gmeltwammmh.werrwm and prozal .llmhmanm.dmmrhvnmwd,r.nmriomlmlkxwmmm.wﬂuumdumhlhaluadircmlmmml. v

§: Lot Poyionte/Diagubas.. i in.0f the anaanse for peyment, Thergtom, mrmmlnwmmlemmlnn'15%WMstmm ¥zt of Whe irvrien in Sah aomounk 3mt 11t in vome arvice Plan. Accaptanca of ki v NM.W
Arsmn it mariewrd “Pakd Wy i) MOt bR e ariy of owt gt tor Enllec) the hA amount rue under s Agreement. We wil axsess i addifiona fee of $75 D0 lor any chieck rhsmw? Rt ponpaymens. Nolice of sy disputes must he in wriling and rceived by e
3l our addvess within 30 days aher receipl of iovoice of you Wil waive any objschon £

N i ! e - - e [ (AP

mdmmlmwmaﬂnlmmdhﬂm,aﬂmmhmmItlulmm';mnmmnuvlrmmmdmwﬂ.mﬁ_mblmWMnhwwﬂhm
Bty DITTMELS yOn miiadde 1 Ihis Agreemment. o if wou are Subiiec! b afy proceetig wnder the Linieg Sides Bankrumicy Gorle or simiar laess. you vl be i detah and we may Susod Service andior terminate thrs Agisemerd, i adiidon to st ottwt-Mermecdioy

Runitaie 10 15 W!M'Pmir'ma:ﬁvmrharmlurermw&mclMMIMUSHWM.MHM.Mﬂmmmﬂmﬂmmmmm.mwwmmm-mm
1o pay afl sty mcluding regsonable sMorneys lees, and oxpenses we incur i enforcing This Agreement through sty appeal, o o .

& Ueprthe/Survies Limbh/inith FpartiMtwm ot alances. You suthorie us ko arh TOTISHMer REPOXHng BGERCIES of tade references 10 Larish us with empkryinient and cred sinemation. st v H0sa 10 our sechetkmg 2o snportien perstnal e
Suminnst pavment sl Oredit hietery. We iy (#iuine 2 00SH 01 4t A Service ke to zstablish of maritain Servce The depasi vl e heid s 2 il siaranien of paymant & cannel be wrsed brs ww 10 1oy voud Wl or debay uemnent Hkess ativerime remieed
Ity ow. depasits may b rinedl with oftw Tinds k) wil it sare inlghest. W may el you Yo increase YK deposk any bime tn reflect your eslinaten] monttly Charges frased on acal HEAGE OF PUT reevaiANOH f your T 10 1Y rou may sl that
o sty epie i 2 anwial hasis. whih mav FPRUA in 3 arkal or Y643 refmed b v o earebt In v account 1 you detautt o this Anrrement is tsreinated we Are Ao nolie b yna, Aol i deprosd e ueent of charmes dus Ater
Beondrmiately S0 davs fkovng lermanation of Ihes Agreerient, any remaining deprisi o piter <ragi balinoe i xcess ol $10-wil be returneg withuut wierest 1 you 3¢ your (3l known addesss Yin: agrae any amounts under $10 01 Amits wisch ave imdefveratie
Jtt vou wil becomia ouf property ) : . . . i . R
1 Burvice Resirictions. B Service Lttt Meoinving i ofered and chosen, 10 the rules goverming that Matyre, ingk Mmits of the amount Service o be 10.y0ur gecount. We siR eotily you of sy lieolts that we iy npase 1 vach emits
Are ptaced 0ty actount, i Py b lwm;‘lgh oty tnr Savvice with m“mw cred card. YOU AGREE THAT we mc'ﬁme YOUR CRECHT CARD FOR WHEN YOUR LIMIT HAS WEEN REACHED. THIS PRACTICE MAY RESULT IV YOUR
CRECYT CARD BEIG CHARME D MIRE THAN ONE TIE IN A MONTH 1 yonm credhl e it tresabd 0 prment i nol imprde oy th issuer of yuur credd card company 3 1he trte hat 3 charge i sitarmpled, Y sv nol he able e use e Servor bl your accoun
s pasd 11+ ull. W may change the roles yoverming this fetturk, of mag slop ohwing e teaturs e ime upon nolice to you. L

&wMEITElHISInE[M” e s ol ot oy . '!-nt mm::mnmw tmnau-mrr'wlr;»}um-.rfe.a‘wmwiu

' may thangs or mosily this aqresment, inghyding the Servie Plak and Weicome Xit upon mtice 1 et o ot agses with the changs. yuu mey Ienitaie The Agioamen| by gring i1 wriltan e wrilhun L] o ! R
Pal he ehaiged any early canmelatioh fbe. 1F yon wse maSarviee nork than 20 dys aller we mai nntice o 2 change. yon agie* to Iat chands. You may charige Service ks o Servica P by notbving i dnd paving o standard charges. W dng A
ippfieabie arly canceBalion tees, at by complying with any olher of aut (equirmenls b Actumphsh ihe change The changs wil 1ake efiect by you text bileg cycle. yon aneier i a Serden Plan having & berm which @8 sheries Hhan 1o frenois. Gerekn
%n‘mmcmmhhmmdmmm@n_ 1 twe allony yOu 10 Suspend ynur accoynd for 4 ernporary parid, we may exiend The ferm of your Agreemen by e erigih of the lempmrary Suspension .

q : L : T - Tyt . ! . . . RN . .

" Limvghm it - onacts o !:lsl ' RADET! THRDUGH YOUR PHONE. FOIPARNT FAN.URE DA NN WATION, o £a11SER BEVID OUP HASORARL £
® Limitablent of Linkiily. WF ARF NOT-LIABLE YDA ACTS OR OMISSIONS OF MIOTHER SERVICE FROVIDER. Foa TNFORMATION PROVIDED LLE i ; ) St * LA !
CONTROL. WE AL NOT LIABLF FOR SERVICE DUTAGES DF 24 HOURS DR LESS OUR LIABILITY FOR ANY FAR URE DR MESTAXE SHALL IN O EVENT FRGEED DUR SERVICE CHARGES DURING THE AFFECTED PEAIOD WE ARE NNT L ;:\gl £ 'm:'! ::l‘ ;’
INLIDENTAL OR GONSEDUENTIAL DAMAGLS SUCH A% LOST PROFITS. WE ARE NOT LIABLE £0A (1) INJIRIES 10 PERSONS OR PROPERTY ARISING FROM LISE OF THE SERVICE, THE PHONE DR ANY EQUIPMENT USED: I GONNED el
PHONE UNLESS CAUSED BY OUN SOLE NEGLIGTNCE. OF fih THE INSTALLATION OR REFAIR DF THE PHOME BY ANY PARTIES WH( ARE 30T OUR EMPLOYEFS v/ ARE HOT UABLE FOR ANY ACT ASSDGIATED W THE PROFER ”N-G‘Hl‘
RIGHTS UNDER THE PRIVACY ANDTIR LHIAUTTHOMLCED LISAGE PROVISIONS OF THIS AGRELMENT WE ARE NOT LIABLE FOR OISGLOSURE UF ANY INFORMATION THAT CORICLIYS *{ﬂ" Acchmn AS REOUINED B U\'\_‘JHIS PARMIRAPH SHALL
BURVIVE TERMNATION 0F THIS AGREEMENT : . '

. v, . 1 . '
ey e HIESCEIE [

e - 1

b. e ' \GREF 16 DE] A — : A i . ik Y DMISES OR STATENTHTS
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COPRY

IN THE COURT OF COMMON PLEAS
FIFTEENTH JUDICIAL CIRCUIT

STATE OF SOUTII CAROLINA

)
COUNTY OF HORRY ) CASE NO. 02-CP-26-353Y
)
Debra Edwards, individually and as )
class representative for all those )
similarly situated, )
Plaintift, ) SUPPLEMENTAL ORDER
) REQUIRING DEFENDANT TO
) FILE PETITION FOR DECLARATORY
)} " RULING AT THE FEDERAL
) COMMUNICATIONS COMMISSION
) AND STAYING CASE UNTIL SUCH
) RULING IS ISSUED
). .
)
)

YVS.

SunCon, a member of the AT&T
wircless network, d/b/a Triten PCS-
Operating Company, LLC,

Defendant.

W"HEREAS this case nvolves a challenge to an early termination fee charged to a
cellular telephone customer and a purported class; and

WHEREAS the Court’s jurisdiction may depend on whether the early termination fee at-
Issue in thi; case is or is not a“‘rate[] charged™ within the meaning of 47 U.S.C. § 332(c)(3)(A),
which section federally preempts state regulation of such a “rate[] charged™:

WHEREAS there exists an administrative procedure at the Federal Communications
Commission {“FCC™) that enables a party to petition the FCC seeking a declaratory ruling as to
whether the early termination fee m questiqn- is or.is not a such a “rate[] charged.” and thus,
whether the Court- hasj urisdiction over this matter; and

After consideration of the a})ove, and the Court being otherwise fully advised, it is
therefore

ORDERED that Defendant within 30 days of the date of this Order invoke the afore-
mentioned procedure by preparing and filing a Petition for Declaratory Ruling at the FCC

pursuant to 47 C.F.R. § 1.2, seeking a determination of whether the early termination fee in the
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instant case is or is not a “rate[] charged” within the mcaning of 47 U.S.C. § 332(c)(3)(A). It is

further

ORDERED that this case be stayed until. a final ruling has been rendered by the FCC on
the Petition for the Declaratory Ruling on whether the early termination fee at issue in this case
is such a “rate[] charged™; and it is further

ORDERED that the parties shall notify the Court immediately upon receipt of such
ruling. o '

Steven H. John (_/
Resident Judge
Fifteenth Judicial Circuit
January 18, 2005
Conway, S.C.
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APPENDIX D. List of Declaratory Rulings Sought

Plaintiffs request that the following component issues be addressed in setting forth the

Commission’s view of the matter:

Thus plaintiffs request that the following component issues be addressed in setting forth

the Commission’s view of the matter;

[1] that consumers’ state-law contract claims are not barred by the Communications Act, by
preemption or by any other doctrine interpreting or applying federal law, where they relate to

imposition of early-termination fees by cellular telephone service providers after the contract
period in which such fees were applicable.

[2] that consumers’ state-law unjust enrichment claims are not barred by the Communications
Act, by preemption or by any other doctrine interpreting or applying federal law, where they

relate to imposition of early-termination fees by cellular telephone service providers after the
contract period in which such fees were applicable.

{3] that an early-termination fee which would never be imposed if a cellular telephone customer
remained a customer of SunCom in perpetuity is not part of the “rate” for such service.

[4] that an early-termination fee set forth in a service contract between a cellular telephone
provider and a customer, in an amount which is not affected by the customer’s usage of

telephone services, by the minutes of service, or by the monthly charges for such usage, is not a
part of the “rate” for cellular telephone service.

[5] that an early-termination fee, which is not listed on monthly statements to the cellular
telephone customers as a charge, is not part of the “rate” for such service.

[6] that Plaintiffs have not challenged in the pending state litigation, either directly or indirectly,
the reasonableness of the rate charged by SunCom for cellular telephone service, and plaintiffs
do not seek to benefit from a different rate.

[7] that Plaintiffs' contract and unjust enrichment claims do not seek to change the applicable

amount charged by SunCom nor do these claims seek to change the service obligations of
SunCom under its rates.

[8] that even if the early termination fee were deemed a “rate” for telephone service, the
plaintiffs’ state law contract and unjust enrichment claims are not barred by federal law because




plaintiffs have not challenged the reasonableness of the amount of the early-termination fee, and
because a private action concerning billing and collection practices or imposition of charges

inconsistent with the applicable contract provisions concerning early termination fees, if such a
cancellation fee were a “rate” under the contract, is not foreclosed by statute or other doctrine.

[9] that the provisions of 47 U.S.C. § 414 prescribing that nothing in the Communications Act
shall “in anyway abridge or alter the remedies now existing at common law or by statute,” and
assuring that “the provisions of this Act are in addition to such remedies” require that state law

claims relating to early-termination fee provisions in cellular telephone service contracts are not
precluded.




